Michigan Law Review · [Vol, 82:1250 tice, an attempt will be made to place the issue of the direct enforceability of international agreements by individuals into the broader framework of the status of international agreements in the Community legal system.
A. .Direct Enforceability of International Agreements in Previous Case Law
Although the Court of Justice has considered international agreements relevant in one way or another to its decisions in a number of instances, 11 opinions dealing with the issue of whether an international agreement binding on the Community is enforceable by private individuals are rather scarce. In five instances -International Fruit, Schluter, 12 and the three judgments of March 16, 1983 13 -the Court has denied that GATT provisions are "capable of creating rights of which interested parties may avail themselves in a court of law." 14 In Conceria .Daniele Bresciani v. Amministrazione Italiano de/le Finanze, 15 however, the Court held that a provision of the Association Convention of Yaounde of 1963 with the African States and Madagascar, which prohibited charges having an effect equivalent to a customs duty, was "capable of conferring on those subject to Community law the right to rely on it before the courts." 16 In Pabst & Richarz v. Hauptzollamt Oldenburg, 17 a clause of the Association Agreement with Greece, providing that no party could impose, directly or indirectly, on the products of the other party any internal taxation in excess of that imposed directly or indirectly on similar domestic products, was held to be "directly e.ffective." 18 Finally, in Hauptzollamt Mainz v. Kupferberg, a clause of the free-trade agreement with Portugal, whereby the parties agreed to refrain from any measure or practice of an internal fiscal nature establishing, whether directly or indirectly, discrimination "between products of one Contracting Party and like products originating in the territory of the other Contracting Party," 19 was held to be "directly applicable and capable of conferring on individual traders rights which the courts must protect." 20 What is surprising is not that this issue arose at all, but that it has not arisen more often, or at least that the Court of Justice has ruled on it in so few cases. Article 210 of the EEC Treaty grants the Community legal personality and the capacity to conclude international agreements. 21 Powers to conclude such agreements are conferred on the Community either expressly or implicitly by the EEC Treaty. 22 Under these powers the Communities had, as of July 1, 1983, concluded 231 bilateral agreements with 118 countries and had become party to 19 multilateral agreements. Moreover, although no formal legal consequences have been drawn from this development, the transfer of powers from the Member States to the Community which has occurred in the field of external trade has in practice been recognized by the other contracting parties in GAIT: the Community participates in the administration of the GATT, and negotiates and enters into GAIT implementing and side agreements. As John Jackson pointed out, the Community had by 1969 already acquired the status of a distinct entity in GATT. 23 The majority of these agreements concern, wholly or in part, trade with non-member countries. In 1982, imports from and exports to third countries accounted respectively for 13.33% and 11.88% of the GDP of the Community as a whole. In the same year, intra-Community imports and exports accounted for approximately 13% of the GDP of the Community as a whole. In light of this, the considerable imbalance between the well-established case law on the Community's ·"interstate commerce clauses" and the scarce case law recognizing the right of individuals to rely on such international Community agreements is rather surprising.
Part of the explanation lies in the apparent reluctance of the Court of Justice to face this issue. A case in point is Polydor Ltd. v. Harlequin Record Shops Ltd. 24 RSO Records Inc. and Polydor Ltd., respectively the U.K. owner and the exclusive U.K. licensee of the copyright of a sound recording entitled "Spirits Having Flown" and featuring The Bee Gees, had brought an action before U .K. courts against Harlequin Record Shops Ltd., a retailer. The retailer sold in the United Kingdom records reproducing the same song by the same group; these records had been produced and marketed in Portugal" by two Portuguese licensees of RSO, the U.K. copyright owner. Simons Records Shops Ltd., importer and wholesaler of the same records, was subsequently, at its own request, added as a defendant to the proceedings.
As was established during the proceedings, Simons and Harlequin, respectively the importer-wholesaler and the retailer of the Portuguese records, had by their acts infringed section 16(2) of the U.K. Copyright Act 25 That provision, which implements the territoriality principle of the protection of copyrights, provides that a copyright is infringed by any person who, without the license of the owner of the copyright, imports an article into the United Kingdom, if to his knowledge the making of that article constituted an infringement of that copyright, or would have constituted such an infringement if the article had been made in the place into which it was so imported.
Harlequin and Simons claimed, however, that under Community law Polydor was not entitled to enforce the rights conferred upon it by section 16(2) of the Copyright Act. To that purpose they relied on the 1972 FreeTrade agreement between the EEC and Portugal and in particular on two provisions thereof -articles 14(2) and 23 -on elimination of restrictions on trade between the two parties. 26 These provisions are expressed in terms similar to those of the EEC Treaty on the abolition of restrictions on trade within the Community (articles 30 and 36).
There is no doubt that if the records had, as in this case, been lawfully produced and marketed by a licensee in one of the Community Member States instead of Portugal, the EEC Treaty provisions as interpreted by the Court of Justice would have prevented the enforcement by RSO Records and Polydor of their U.K. copyrights.2 7
The Cot1rt of Appeal stayed the proceedings and asked the Court of Justice, under article 177 of the EEC Treaty, to give a preliminary ruling on the question whether the Free-Trade Agreement with Portugal was directly enforceable by individuals within the Community and on the question of how the relevant provisions of that Agreement were to be interpreted.
One would have expected the Court of Justice to deal with these two questions in that sequence. Indeed, how the Agreement should be interpreted, with the possible consequence that it would prevail over section 16(2) of the U.K. Copyright Act, is a question which becomes relevant only once it is established that the Agreement is enforceable by individuals. Instead of this, the Court of Justice first interpreted the Agreement and found that the prohibition against importing a product from Portugal based on the exercise of a copyright was, under the circumstances, justified under article 23 of article 14 of the agreement. As to the question of direct enforceability, the Court of Justice simply noted that in view of the replies given to the question of substance, it was unnecessary to reply to the question of the direct enforceability of the Portugal Agreement. 28 The Court of Justice thus sidestepped the issue of the enforceability of international agreements by individuals. As it had done in several previous cases, it managed to avoid the issue by directly interpreting an international agreement in a way which avoided a conflict with Community Law. 29 With respect to the earlier cases it could perhaps be argued that, in so doing, the Court of Justice had implicitly recognized the enforceability. After Polydor such a reading is no longer tenable; the issue had loomed too large in the proceedings. No less than five Member States had participated in it, four of which had vigorously defended the view that the Agreement was not enforceable by individuals.
This reluctance of the Court of Justice is understandable in the light of the following observations.
B. The Status of International Agreements
The question of direct enforceability by individuals of international agreements is part of the .broader problem of the status of international agreements within the domestic legal systems of the Member States. This status involves a series of questions such as: whether, when and how international agreements become binding on the state and become part of domestic law, whether and how they can be used to interpret domestic law and whether, how and to what extent they can be relied upon to review the legality of inconsistent domestic law. In general terms it may be said that the concept of the "self-executing treaty" may solve some of the difficulties, but does not come close to providing the answer to all·the questions which arise in connection with the enforcement of international agreements by domestic courts. 30 Leaving aside the disputed question of whether domestic or international law determines the qualifications of a treaty as "self-executing, domestic constitutional law provisions determine in fact, at any rate, the enforcement of an international treaty.
The cautious approach of the Court of Justice on the direct enforceability by individuals of international agreements goes hand in hand with the fact that it has not, so far, attempted to establish a firm and clear theory on the broader question of the status of international agreements in Community Law. In all fairness one should add that in its various submissions to the Court of Justice the Commission has also failed to develop and defend a comprehensive theory in this respect.
Quite apart from what, to a casual observer, may appear to be a state of disarray in international legal thinking, this state of affairs is understandable in the light of the constitutional provisions of the EEC Treaty and the practice followed by the EEC institutions on the one hand, and of the legal situation in the Member States on the other.
I. Institutional Provisions and Practice
Pursuant to article 228(1) of the EEC Treaty, international agreements are negotiated by the Commission of the European Communities and concluded, as a rule, by the Council of Ministers of the European Communities. With respect to tariff and trade agreements, article 113 lays down a procedure consisting of a recommendation by the Commission to the Council, followed by an authorization by the Council to the Commission to open and conduct negotiations within the framework of negotiation directives issued by the Council and in consultation with a special committee appointed by the Council to assist the Commission. In practice this procedure has been extended to other agreements.
Once the text of the agreement has been initialed or authenticated in some other form by the Commission, the Council "concludes" the agreement, following either a simplified procedure or a more complicated procedure involving two or three stages. 32 In doing so, the Council approves the agreement and decides on such steps as are required to express the Community's consent to be bound by the agreement by whatever means are applicable. 33 In Community practice, "conclusion," within the meaning of the relevant EEC Treaty provisions (articles 114, 228 and 238), thus covers simultaneously two different measures: the measure whereby the internal procedure to conclude an agreement is completed and the measure whereby the Community binds itself internationally. This final act of the Council takes the form of a decision or a regulation. The decision or regulation, to which the international agreement is appended, is published in the Official Journal of the European Communities. A notice announcing the agreement's international entry into effect may appear subsequently in the Official Journal.
Beyond a certain analogy to legal systems providing for legislative ap- proval of international agreements, these treaty provisions do not offer much guidance on the status and effects of international agreements in the Community legal system, except that under article 228(2) agreements "concluded" under these conditions are "binding on the institutions of the Community and on Member States." The institutional provisions are silent on the question of whether and how an international agreement binding on the Community becomes part of Community law. They do not contain any indication of the Treaty framers' views on what, for convenience, are called the "monist" and "dualist" approaches. The practice followed by the Community institutions does not off er much guidance either. In some cases the practice seems to reflect a "dualist" attitude; in other cases it reflects a "monist" one. The choice of a regulation (by definition "directly applicable") rather than a decision for the purpose of approving an international agreement, normally implies that a regulation was in that case necessary to ensure direct efficacy to an agreement which was itself considered "self-executing." It can thus be seen as the expression of a "dualist" attitude. However, that choice may also be influenced by other considerations, such as the need to adopt simultaneously complementary provisions requiring the use of a regulation. For its part, the Court of Justice has demonstrated that it does not attach much weight to the type of legal act used for the purpose of deciding whether an agreement has become part of Community law and is directly enforceable. 34 On the other hand, in Community practice, legislation implementing an international agreement, i.e., transforming it into Community legislation, is considered necessary only where the agreement both entails precise legal obligations and requires changes of or additions to rules in force internally, or where the provisions of the agreement, in order to be implemented in a clear and effective manner, call for special measures of internal law. 35 
The Laws of the Member States
In the absence of clear indications in the institutional provisions of the Treaty, could the Court of Justice have found in the laws of the Member States the elements of a legal theory of the status and effects of international agreements which would not be too at odds with the attitude prevailing in the Member States?
In his recent study on judicial enforcement of international agreements in the European Community and in its Member States, Pescatore came to some remarkable conclusions. 36 First, the constitutional systems of several Member States operate in such a way that these Member States are in a position to accept international commitments, while reserving the possibility of leaving the commitments unimplemented in their territory or implemented only partially or selectively. In other Member States, either pursuant to constitutional provisions (e.g., the Netherlands) or as a result of judge-made law ( e.g., Belgium), nothing, not even a subsequent inconsistent act of Parliament, stands in the way of judicial enforcement ofinternational agreements that are by nature capable of such enforcement. Second, some Member States adhere to a "transformation" theory. As under U.S. constitutional law, the lex posterior derogat legi priori principle allows the legislature by a subsequent act to modify in effect the terms of a treaty or even to put an end to its effects. Third, in some Member States, under the acte de gouvernement or a similar doctrine, which may be compared to some aspects of the political question doctrine in U.S. law, 37 the judiciary spontaneously limits its powers with respect to application or interpretation of international treaties. In France, for example, in case of doubt on the interpretation of a treaty, the judiciary is supposed to refer the question to the executive branch for a ruling. Fourth, the doctrine of "self-executing treaties" has paradoxical results. In "dualist" Member States this doctrine may actually favor the penetration of international law. 38 In "monist" Member States the doctrine offers the judiciary the possibility of setting aside provisions of an international agreement, by declaring them not self-executing.
Thus, not only are there substantial differences in the constitutional framework, including the possibility of judicial review of national legislation, which is the ultimate test of the efficacy of an international treaty in domestic law, but, in addition, there are no two Member States which have regulated in the same manner the technical means to ensure domestic execution of international treaties.
C. Relevance of International Agreements in the Community System
When one tries to find a pattern in the case law on the status and effects of international agreements, one is quite naturally tempted to look first for answers to the three main questions: (a) does the agreement bind the Community? (b) does it form part of Community law? (c) is it enforceable by private individuals? One would then attempt to establish logical links between these questions, in order to arrive at an assessment of the responsiveness of the Community's legal system to international agreements. Thus, one could say the following: question (b) only arises if (a) is answered affirmatively; if (b) is answered affirmatively, then, quite logically, the answer to (c) must be that the international agreement should be enforceable to the same extent as any piece of Community law.
However, the reality is too complex to be reduced to a neat syllogism. It cannot be summarized by the insufficiently qualified questions of whether international agreements are "applicable" within the Community and whether they are "directly enforceable." 39 This may be illustrated by the following two sets of considerations, which to American lawyers will appear to be paradoxes of the Community legal syste~. The first paradox is that an international agreement does not necessarily have to be binding on the Community in order to be relevant to the interpretation and application of Community law. There are the agreements concluded by Member States with third countries before the entry into force of the EEC Treaty or before the Member State's accession to the Community. After this date, under the existing division of powers between the Community and the Member States, Member States continue to enter into international agreements in fields not preempted by Community action or in fields where there is no exclusive Community power. Even with the utmost care, it appears hardly possible to prevent frictions between Community law and such agreements. How and where should such conflicts then be solved?
There can be little doubt that under international law such agreements entered into by the individual Member States must be respected. This much is obvious as to Member States' agreements entered into before the entry into force of the EEC Treaty, and is reflected in article 41 of the Vienna Convention on the Law of Treaties. Community law itself recognizes this expressly. Under article 234, rights for third countries arising from Member States' preexisting international agreements and obligations for Member States arising therefrom are not affected by the EEC Treaty. 40 As to agreements entered into subsequently by Member States, it hardly seems equitable for them to invoke the invalidity of such agreements, except perhaps where the third country concerned had been advised, before concluding the agreement, of its incompatibility with Community law. Yet the interpretation of such international obligations cannot be left to each Member State's legal system. This would strike at the uniform application of Community law, its most fundamental characteristic. There is no other option than to conclude that, without being binding on the Community, such agreements are nonetheless part of Community law, and their observance must be ensured by the Court of Justice, under article 164 of the EEC Treaty, in its interpretation and application of Community law. 41 This, in tum, sheds a particular light on the attitude of the Court of Justice with respect to treaties that are internationally binding on the Community either because the Community concluded them or because the Community has been substituted to the Member States for the execution of 42 In this respect, it is worth recalling one of the latest GAIT judgments in which one of the questions submitted to the Court of Justice dealt precisely with its jurisdiction: the Italian Court of Cassation questioned whether the Court of Justice had:jurisdiction to interpret the GA TT in cases other than those where the interpretation or the legality of Community measures were at stake. Referring to an earlier judgment, the Court of Justice confirmed its jurisdiction on the following grounds:
[I]t is important that the provisions of GA TT should, like the provisions of all other agreements binding the Community, receive uniform application throughout the Community. Any difference in the interpretation and application of provisions binding the Community as regards non-member countries would not only jeopardize the unity of the commercial policy, which according to Article 113 of the Treaty must be based on uniform principles, but also create distortions in trade within the Community, as a result of differences in the manner in which the agreements in force between the Community and non-member countries were applied in the various Member States. 43 Two conclusions may be drawn from this first paradox. First, even agreements that are not internationally binding on the Community may be held relevant for the interpretation and application of Community law. Second, when the Court of Justice takes cognizance of international agreements as part of Community law, or treats them as if they were part of Community law, it does so to protect uniform application of Community law as much as, if not more than, to enforce international law.
The second paradox is that, in the Community system, a norm may be part of Community law without being enforceable by individuals. Consequently, logic does not compel the conclusion that, once it is established that an international agreement binding on the Community has become part of Community law, such agreement may be relied upon by individuals to review the legality of subordinate Community legislation or even of subsequent acts of the Community "legislature" -i.e., a subsequent act of the Council of Ministers inconsistent with the international agreement previously approved by the same Council of Ministers. Conversely, logic does not compel the conclusion that, once it is established that a given international agreement may not be relied upon by an individual, the agreement is therefore not part of Community law.
Indeed, Community law proper is not always necessarily enforceable by individuals. The quite remarkable development of the "direct effect" doctrine should not obfuscate the fact that Community law is also very much concerned with regulating the relations between the Community and its Member States and that this is as much a part of intra-Community law as is 42 Enforcement of Community law is thus not only guaranteed by "direct effect". where appropriate, but also by these other judicial means, in particular by the possibility that the Commission may proceed against Member States for breach of their Community law obligations. This alternative means of judicial enforcement also applies to international agreements that have become part of Community law. This point was emphasized implicitly but clearly by the Court of Justice in one of its recent GATT decisions. Although it denied that article V of GATT could be relied upon by the complainant in the main case to challenge the application of certain Italian port taxes on goods in transit to Austria, it did refer to article V and stressed "the Community's obligation to ensure that the provisions of GATT are observed in its relations with non-member States w~ch are parties to GA TT." 46 Even where a provision of an international agreement would be capable of having "direct effect" as a similarly worded provision of Community law, the reasons for considering the Community law as directly enforceable may not necessarily apply to international law binding on the Community. 47 Two conclusions may be drawn from this second paradox. First, it is not true that because an international agreement is part of Community law that it is therefore enforceable by individuals. Second, enforceability by individuals is not the only judicial means to ensure application of and compliance with international agreements within the Community legal system.
II. THE ENFORCEABILITY OF INTERNATIONAL AGREEMENTS:
KUPFERBERG AND THEREAFTER
It is now time to tum to the main question raised at the outset of this contribution. In those cases where the Court of Justice has held that a provision of an international agreement is "directly applicable" and "capable of conferring to individuals rights which the courts must protect," has it transferred to the relationship between international law and Community law the doctrine of "direct effect" which applies to the relationships between Community law and the domestic law of the Member States?
The significance of this question appears when one considers some of the aspects of the direct effect doctrine, as it is set out in and Costa v. ENEL. 49 The doctrine is justified by the legal nature of the Community: it represents a new legal order, the subjects of which are not only Member States but also individuals; for the benefit of this Community the Member States have limited their sovereign rights. In addition, the doctrine is related to the objective of the EEC Treaty of establishing a common market, which implies that the EEC Treaty is more than an agreement that merely creates mutual obligations between Member States. Furthermore, the doctrine is closely linked to the institutional structure set up by the EEC Treaty. The Treaty provides for the establishment of common institutions endowed with sovereign rights, the exercise of which affects Member States and also their citizens. It also grants jurisdiction to the Court of Justice to ensure a uniform interpretation of Community law by national courts. Finally, the direct effect doctrine has, as a corollary, the supremacy of Community law over inconsistent national law. Apart from its implications for the status and the efficacy of international agreements within the Community legal system in general, the question of direct effect has, for trade agreements such as the Portugal Agreement, some potentially wide-ranging specific implications. All Community trade agreements -e.g., its Association agreements and the Lome Convention concluded with the African, Caribbean and Pacific Statescontain clauses that are expressed in terms identical or similar to those of the EEC Treaty on the abolition of restrictions on intra-Community trade. It is as if the United States had inserted the interstate commerce clause in its trade agreements. Not only has the Court of Justice recognized the "direct effect" of those EEC Treaty provisions on which the trade agreement clauses are based, it has also interpreted them very broadly in accord with the aims of the EEC Treaty and the economy thereof, in a fashion reminiscent of the U.S. Supreme Court's interpretation of the basic tenets of the U.S. Constitution. 50 A characteristic example is the prohibition in article 30 of the EEC Treaty of "measures having equivalent effect to quantitative restrictions," and the article 36 exceptions dealing with national import restrictions justified on the ground of protection of industrial and commercial property rights. 51 As the Court of Justice dealt at some length with the underlying issues in Kupferberg, the attempt to find an answer to our question will be made with the help of that decision. The decision of the Court of Justice in Kupferberg arose from a case pending before the Bundesfinanzhof, Germany's highest court for fiscal matters, in which Christian Adalbert Kupferberg KGA and the Hauptzollamt Mainz, a principal German customs office, were litigating the application to port wines of a "monopoly equalization duty," levied under the German law on the (State) Monopoly in Spirits. 52 This duty on imported spirits is of the same amount as the duty, called the "spirits surcharge," on certain domestic spirits whose producers are exempt from the obligation to deliver all domestic spirits to the Federal Monopoly Administration. Liquor wines with an alcohol content of more than fourteen percent by volume are considered spirits and are liable to a monopoly equalization duty calculated on the quantity of alcohol in excess of fourteen percent by volume. The point of contention was that, provided certain conditions were met, the "spirits surcharge" applying to domestic spirits was reduced, but such reduction was not extended to imported port wines. Kupferberg claimed that the refusal to extend this reduction to imported port wine was illegal. It relied, inter alia, on a provision of the Agreement between the EEC and Portugal signed in Brussels on July 22, 1972 and concluded and adopted on behalf of the Community by Council Regulation. 53 The provision in question, article 21, paragraph 1, provides that "The Contracting Parties shall refrain from any measure or practice of an internal fiscal nature establishing, whether directly or indirectly, discrimination between the products of one Contracting Party and like products originating in the territory of the other Contracting Party." 54 Pursuant to article 177 of the EEC Treaty, the Bundesfinanzhof referred a series of questions to the Court of Justice, relating, among other things, to the direct applicability of article 21 of the Portugal Agreement and to its meaning.
In reaching its conclusion that "[t]he first paragraph of article 21 of the Agreement between the Community and Portugal is directly applicable and capable of conferring on individual traders rights which the courts must protect," 55 the Court of Justice made a series of important pronouncements.
First, elaborating on earlier decisions, the Court of Justice stated that international agreements made by the Community "form an integral part of the Community legal system"; that where the implementing measures are to be taken by Member States, the Member States in so doing fulfill an obligation "above all in relation to the Community which has assumed responsibility for the due performance of the agreement"; 56 and that the effect in the Community of such an agreement is the subject of Community law and not of the internal legal order of each Member State.
Second, having thus recognized the "Community nature" of the Portugal Agreement, 57 the Court of Justice dealt with the various arguments, derived from the structure of the agreement, which Member States had advanced against the direct enforceability of the agreement as such. 58 Most of these arguments related directly or indirectly to the proper division of powers within the Community legal system between the legislative and the ex- ecutive, on the one hand, and the judiciary, on the other, with respect to the Community's external relations. They were intended to demonstrate the existence of fundamental differences between judicial enforcement of the EEC Treaty and of Community international agreements. They conveyed the idea that judicial enforcement of agreements at the initiative of private parties would fetter the necessary freedom of the legislature and the executive in the field of external relations of the Community and that such enforcement would be inappropriate, counterproductive and would interfere with the consultation and negotiation procedures of such agreements.
The Court of Justice did not consider these arguments sufficient to conclude that the nature or the structure of the Portugal Agreement, as such, could prevent a trader from relying on the provisions thereof before a court in the Community. However, the reasoning of the Court of Justice contained some qualifying elements which will be examined later.
Third, the Court of Justice turned then to the analysis of the provision itself. It decided that the question of whether the provision was unconditional and sufficiently precise to have direct effect had to be examined "in the light of both the object and purpose of the Agreement and of its context."59 Noting that the purpose of the Agreement was to create a system of free trade, and that it provides for the elimination of rules restricting commerce in virtually all trade, the Court of Justice found that article 21 sought to prevent this elimination of restrictions from being rendered nugatory by fiscal practices of the Contracting Parties. Finding that the application of this unconditional rule against fiscal discrimination "is dependent only on a finding that the products affected by a particular system of taxation are of like nature," the Court of Justice concluded that this rule could thus produce direct effects throughout the Community. 60 A. On the "Nature" ef an International Agreement When it held in earlier cases that an international agreement formed "an integral part of Community law," 61 the Court of Justice decided that the effects of such international agreements were to be determined by Community law and not by the laws of the Member States. The issue of whether those effects would be determined, in view of the agreement's international nature, in the same manner as for any other piece of Community law was not clarified.
Kupferberg makes clear that an international agreement, once it has become internationally binding on the Community, not only becomes "the law of the land" but also that, as such, it cannot be deprived in principle of "direct effect." This does not, however, imply that for the purposes of "direct effect," the international nature of the Portugal Agreement is entirely disregarded and that it is fully assimilated into Community law proper.
First, the Court of Justice declared that it will only decide on the effects Second, it had been argued both in Polydor and in Kupferberg that it would be a breach of reciprocity if the courts of only one of the contracting parties recognized the direct effect of agreements. Much reliance had been put on certain countries' supreme court opinions relating to free-trade agreements between those countries and the Community. 64 The Court of Justice found that the fact that the courts of one of the parties consider that certain of the stipulations in the agreement are of direct application whereas the courts of the other party do not recognize such direct application is not in itself such as to constitute a lack of reciprocity in the implementation of the agreement. 65 The door is, however, left open for the reciprocity argument. The statement is qualified by the reservation that there must, at any rate, be bona fide performance of the agreement by the other party using the means of its domestic legal system appropriate for executing fully the commitments which it has undertaken.
Absence of reciprocity, in the sense of nonperformance by one party, may entitle the other party to suspend the execution of its obligations under an agreement as an exceptio non-adimpleti contractus. 66 In Kupferberg, the Court of Justice seems to imply that, where such absence of reciprocity could be established, the Court would take this into account in deciding whether an individual should be able to enforce the agreement in question. It has been argued that national courts do not normally take reciprocity into account when interpreting international agreements or when considering the effect of international agreements in their legal system, 67 and that, where the judiciary does so, as in France, it enters into almost inextricable difficulties. 68 On the other hand, it may be argued that these courts have never given the same far-reaching effect to international agreements as the "direct effect" granted by the Court of Justice to Community law. 69 There certainly are weighty arguments -e.g., the introduction into the application of the law of an "element of political evaluation that cannot be calculated"70 -against judicial involvement. However, once the judiciary is called upon to enforce an international agreement, it does not seem out of order for the judiciary to take into account possible manifest and substantial nonperformance by the other party that would completely upset the balance of an agreement.
The interesting point is that the Court of Justice apparently did not rule out the possibility of denying "direct effect" to an international agreement on the ground of nonperformance by the other contracting party, i.e., absence of substantive reciprocity. This is another important distinction, from the point of view of the direct effect doctrine, between international agreements and Community law proper: neither the refusal of a national court to grant direct effect to a provision of purely Community origin, nor the failure of a Member State to comply otherwise with its obligations under Community law, can in any way justify a denial of "direct effect" in or by another Member State.
B. On the "Structure" of the Portugal Agreement
In both Polydor and Kupferberg several Member States argued against the direct enforceability of the Portugal Agreement by individuals, and the Commission had argued for a limited enforceability, on the basis of the "direct effect" doctrine of Community law. Seeking to avoid the transposition of this doctrine to international agreements, they stressed the structural differences between the EEC Treaty and classical international agreements, emphasizing distinctive substantive and legal features of the EEC Treaty, such as its wide-ranging scope, aims going far beyond trade matters, and its common institutions endowed with sovereign law-making powers.
Kupferberg did not enter into this discussion. The Court of Justice limited its reasoning to the arguments relating to the Portugal Agreement itself. The Court found that neither the existence of a special institutional framework for consultations and negotiations, established by the contracting parties inter se, nor the possibility that contracting parties could derogate from the Agreement pursuant to safeguard clauses, was sufficient in itself to exclude the direct applicability "which may attach to certain stipulations in the agreement." 71
This gives rise to two comments. First, the Court's benign neglect of the structural differences between the law of the EEC Treaty and the law of the Portugal Agreement is surprising, since it was precisely the structural weaknesses of the GATT law that led the Court of Justice to exclude possible direct applicability of GATT provisions. Quite clearly, Kupferberg does not herald a new direction on the direct applicability of GATT. The latest GATT rulings of March 16, 1983, refer unambiguously to earlier judgments in the following terms:
The Court reached that conclusion on the basis of considerations concerning the general scheme of GA TT, namely that it was based on the principle of negotiations undertaken on a reciprocal and mutually advantageous basis and was characterized by the great flexibility of its provisions, in particular those concerning the possibilities of derogation, the measures which might be taken in cases of exceptional difficulty and the settlement of differences between the contracting parties. 72 On the face of it, the "structure" of the Portugal Agreement does not differ greatly from that of the GATT. At any rate, it is much closer to the structure of the GATT than to that of the EEC Treaty. Since the Court of Justice has not offered any clues, any explanation of this difference in approach is a venture into the realm of speculation, but the following considerations may have played a part. The Community agreements are ''young"; their legal personality is at present being shaped. The GA TT is "mature"; it has already acquired a certain legal personality that probably makes it less capable of judicial enforcement. 73 In addition, Community agreements, such as the Portugal Agreement, are bilateral agreements: the unilateral decision of one party to recognize their direct enforceability in the domestic system, expecting thus to enhance their efficacy in general, is still a gamble but with far better odds than in the case of multilateral agreements.
Finally, there undoubtedly is a qualitative difference between the GATT and agreements such as the Portugal Agreement, whose essential feature is the establishment of a free-trade area which goes beyond the scheme and the objectives of GATT. This differential treatment by the Court of Justice is timely. In formal proceedings, instituted in GATT in 1983 against the preferential customs treatment of citrus fruit under some such agreements, the United States disputed the Community's claim that the agreements are genuinely aimed at establishing free-trade areas within the meaning of article XXIV of GATT.
Second, the disregard for the structural differences between the EEC Treaty and an international agreement is not absolute. It does not imply that the provisions of an international agreement are then, for all other purposes, treated without further ado as if they were provisions of purely Community origin. Indeed, it remains to be seen whether, precisely in view of their different context, international provisions are subjected to the same "direct effect" test as Community provisions. Moreover, these structural differences may be relevant to the substantive interpretation of similarly worded provisions. [Vol. 82:1250
C. On the "IJirect Effect" Test for International Provisions
Leaving certain variations aside, a Community law provision can be said to have "direct effect" where it imposes a clear and unconditional obligation, the implementation or effectiveness of which is not dependent upon further acts. As the evolution of the case law shows, this "direct effect" test is not neutral; it does not operate as a chemical formula. What is "clear" and "unconditional" depends to some extent on the "value" which one attributes to the obligation. Bearing this in mind, in the observations it submitted both in Polydor and Kupferberg, the Commission suggested a distinction between the "hard core" of the Portugal Agreement, such as provisions prohibiting customs duties and quotas, and the surrounding grey area, proposing to grant direct effect only to "hard core" provisions. 74 The judgments rendered so far do not permit one to draw conclusions as to the direct effect test to be applied to international provisions. In Polydor the Court of Justice avoided the issue of "direct effect." 75 Neither in Bresciani7 6 nor in Kupferberg were the provisions in question such as to leave much room for interpretation. The provision which was at stake in Pabst did raise a problem in this respect; however, Pabst concerned the Association Agreement with Greece, 77 a country which in the meantime had acceded to the Community. It can hardly be treated as a precedent applicable to other international agreements.
"Clarity" and "unconditionality" must depend on the wording of each provision of an international agreement and, when these provisions mirror Community law provisions, on the substantive interpretation of the Community law provisions. Although strictly speaking this no longer relates to the "direct effect" of a provision, in practical, economic and political terms there is an obvious link between such effect, with its guarantee of judicial enforcement, and the substantive interpretation of an international provision. Quite evidently, the broader the scope of a provision and the wider the room for judicial interpretation, the more difficult it is for political bodies to accept enforcement by the judiciary.
D. On the Substantive Interpretation of International Agreements
Granted that provisions of international agreements have "direct effect" in the Community legal system, are such provisions then to be interpreted in the same way as similarly worded EEC Treaty provisions?
It is on this point that the major difference, apart from limitations on the recognition of the direct effect of provisions of international agreements, appears between international agreements and Community law proper. Indeed, as has been made clear in several other judgments, 78 the Court of Justice decided in Kupferberg that similarity of terms is not a sufficient reason for transposing to the provisions of international agreements the case law on provisions of the EEC Treaty dealing with intra-Community trade.
The clearest statement of the reasoning on which the Court of Justice relied appears inPolydor. The Court of Justice first stressed the structural differences between the EEC Treaty and the Portugal Agreement. Referring to its case law interpreting the EEC Treaty provisions, the Court of Justice emphasized that its scope "must indeed be determined in the light of the Community's objectives and activities" and recalled that "the Treaty, by establishing a common market and progressively approximating the economic policies of the Member States, seeks to unite national markets into a single market having the characteristics of a domestic market." 79 In contrast, the Portugal Agreement, "although it makes provision for the unconditional abolition of certain restrictions . . . and measures having equivalent effect," does not have the same purpose as the EEC Treaty. 80 Second, there is also, according to the Court of Justice, an institutional difference. A distinction as to interpretation between EEC Treaty provisions and similarly worded provisions of the Portugal Agreement is all the more necessary inasmuch as the instruments which the Community has at its disposal in order to achieve the uniform application of Community law and the progressive abolition of legislative disparities within the common market have no equivalent in the context of the relations between the Community and Portugal. 81 In Po!ydor, this led to the conclusion that, unlike articles 30 and 36 of the EEC Treaty, concerning intra-Community trade, the similarly worded provisions of the Portugal Agreement do not exclude a prohibition, based on the protection of copyright, on the importation into the Community of a product originating in Portugal. A comparison between the substantive interpretation of article 21, paragraph 1 of the Portugal Agreement in Kupferberg and the interpretation of the corresponding EEC Treaty provision (article 95, first paragraph) is made more difficult by the facts of the case -no like product was manufactured in Germany -and some textual differences between the two provisions.
The Court of Justice has been less clear, however, on how it will interpret international agreements in future cases. 82 In Polydor it stated that "it is necessary to analyse the provisions in the light of both the object and purpose of the Agreement and of its wording." 83 In and by themselves, these criteria, when applied to international agreements, are "more sensible in which the agreement expressly referred to article 13 of the EEC Treaty as such, in conformity with articles 132 and 133 of the Treaty.
79 than the rather specious intent-of-the-parties test not uncommonly used in various national systems." 84 From such a statement and from the absence of transposition of the case law on Community law provisions, the following general indications may reasonably be inferred. Existing interpretations relating to similarly worded Community law provisions are useful only to the extent that they do not relate to the purpose of the EEC Treaty, which seeks to create a single market reproducing as closely as possible the conditions of a domestic market. 85 This is particularly relevant for provisions of international agreements relating to charges on imports other than customs duties, to measures applying specifically to imported products other than import bans or import quotas, to discrimination in taxation and in domestic legislation on manufacturing, marketing, and so on, to competition, and to state aid.
To be compatible with an international agreement it will be sufficient that a measure having a restrictive effect on trade, be either justified by an exception or a derogation or pursue an aim which is legitimate under the agreement. Neither the restrictive effect 86 nor the aim 87 of such a measure will be weighed against the broader objectives of the agreement. This kind of assessment, in which considerations of expediency have a large part to play, is left to the contracting parties.
E. International Agreements as "the Supreme Law of the Land"
There is one major question left; i.e., in case of conflict between an international agreement and Community law, which will prevail over the other in the Community legal system? In other words, does the recognition of "direct effect" carry with it its corollary -supremacy -under Community law? The answer to this question is still outstanding. Since they involved conflicts between international agreements concluded by the Community and provisions of the law of a Member State, Kupferberg, Pabst and Polydor are, as such, not relevant in deciding how to solve a conflict between an international agreement and Community law. There is no past case law solving this conflict one way or another. And, apart from some obiter dicta, 88 be resolved. Furthermore, as explained earlier, 89 the institutional provisions under which the Court of Justice operates do not offer any guidance on this front. In the last analysis, the answer to this question depends, on the one hand, on the extent to which, according to the Court of Justice, the enforcement of the international rule of law should take precedence over more immediate, specific Community interests, and, on the other hand, on what the Court of Justice perceives as being its mandate in this connection.
As stated earlier, 90 the cautious attitude taken by the Court of Justice so far, which is even more striking when compared to the judicial activism displayed with respect to the enforcement of Community law proper, is understandable, but also probably means that the Court of Justice is very divided. Any possible inference to be drawn from the case law must consequently be taken cum grano salis. Thus, it is true that in the past the Court of Justice has, possibly more so than U.S. courts, 9 I made every effort to interpret Community law so as to avoid a conflict with Community international law obligations. 92 This may be construed as a willingness to examine an international agreement on its merits and an implicit acceptance of its enforceability. 93 However, this phenomenon may be explained equally well by the reluctance -again quite understandable -to address the issue of the conflict. Similarly, as mentioned earlier, 94 where it took cognizance of international law the Court of Justice did so more for the benefit of uniformity of Community law than for the sake of upholding international law. Moreover, the opinions in question dealt with actual or potential conflicts between Member State law and international agreement, not between Community law and international agreements. [Vol. 82:1250 it gave precedence to international agreements over Member States' law, the Court of Justice could conceivably have achieved the opposite result by denying expressly that the international agreement gave rise to directly enforceable rights.
In the light of this, it does not seem impossible, or even improbable, that if and when the issue arises, the Court of Justice will give precedence to international agreements over inconsistent provisions of purely Community origin. For reasons that will be set out in the conclusion of this contribution, such a development is to be welcomed, provided that account is taken of the qualifying elements to which the recognition of "direct effect" to international agreements has been subjected, and provided that certain accompanying measures are taken.
Ill. SOME CONCLUSIONS Tjie cautious and pragmatic attitude displayed by the Court of Justice should not obscure the fact that in the end, particularly in the light of Kupferberg, it has transposed its doctrine of the direct effect of Community law to the quite different setting of the law of international agreements. It has taken account of the differences by granting such "direct effect" only in the absence of a contrary decision of the contracting parties in the international agreement. Moreover, it has left open the possibility of denying direct effect where the contracting party does not offer substantive reciprocity in its implementation of the agreement. Finally, the different "structure" of an international agreement may in certain cases -e.g., GAIT-lead to the exclusion of direct effect, and in others to stricter requirements as to the "clarity" and "unconditionality" of the provisions.
The corollary of direct effect, i.e., supremacy of Community law over inconsistent national law, has been recognized in relation to international agreements vis-a-vis the law of the Member States. Whether this supremacy also applies vis-a-vis inconsistent Community law is still an open question. However, subject to the same "direct effect" limits to which international agreements are subject vis-a-vis Member State law, supremacy should also be granted to international agreements over inconsistent Community law.
The qualified transposition of the direct effect doctrine to international agreements does not require that the substantive interpretation of intraCommunity law also be transposed to international agreements. The provisions of such agreements are to be interpreted "in the light of both the objective and the purpose" of these agreements and of their wording.
The direct effect of international agreements is subject to certain necessary qualifications which reflect the different nature and structure of such agreements. The enforcement of international agreements as an "integral part of Community law," through the device of "direct effect," is likely to further significantly the uniform and effective application of "external" Community law, just as, in the past, the possibility of individuals enforcing Community law having "direct effect" has proved the major tool in achieving uniform and effective application of "internal" Community law. Its role may even turn out to be relatively more important than in "internal" Community law. Commission proceedings against Member States for breaches of "internal" Community law are frequent, whereas there are practically none for breaches of "external" Community law.
The decision not to give the same interpretation to similarly worded provisions of the EEC Treaty and of international agreements is entirely justified. Moreover, the resulting interpretation is not inconsistent with that followed by the Community's contracting parties. Finally, it is hard to see how, as a matter of practical politics, the Council of Ministers could have taken corrective legislative action comparable to the legislation of some of the Community's trading partners, if the far-reaching interpretations of "internal" Community law had been transposed to trade with third countries.
These developments in the case law of the Court of Justice are to be welcomed. They are in line with the Community's legislative policy. In its legislative practice the Community is, as a rule, aware of its international obligations, conscious of the need to comply with them and intent on doing so. 98 Intentional breaches of international obligations may, for all practical purposes, be excluded. The question of whether the way in which the Community interprets its obligations is shared by its contracting parties is another matter. The difficulty and the risk of fully asymetric interpretations, with their implications for the balance of advantages between contracting parties, require increased efforts to establish appropriate dispute settlement mechanisms, a greater willingness to use such mechanisms and the readiness to abide by their results. Furthermore, at a time when the recognition of the Community as a full-fledged participant in international relations still meets with opposition, be it for reasons of international policy or politics or because of a genuine distrust vis-a-vis this new breed of international body, it would be misguided to create the impression that the Community is somehow holding back in honoring its international commitments to the fullest extent possible.
Last but not least, these developments also have their merits from the point of view of international law. Assuming that, in bringing them about, the Court of Justice desired that the Community contribute to the improved enforcement of the international rule of law, such a goal does not appear unrealistic or inordinate. After all, in the field of international trade the Community's weight equals that of the United States and Japan combined. In light of its position, these developments are consistent with the Community's responsibility.
